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the witness and not in his favor, 

Does Mr. Bohrer wish to argue on this? 

MR. HELYEMANN: Yes. 

MR. ROHRER: Barry Bohrer, B-o-h-r-e-r, 
for the defendant Donald Jones. 

Your Honor, I join in the firat thrust of 
this motion for a hearing and new trial articulet 
by Mr. Heinemann. I am going to present the 
second thrust of the argument before the Court. 

THE COURT: Let me ask you something. On 
the second occaston he ingested opium, was that 
when the defcndant nad caljed him us a witness? 

MR. BOHRER: No. That was on Monday. I 
believe I had started my cross-examinéiion the 
morning, we had a luncheon recess, and as your 
Honor and the jury was reentering the courtroom-- 

THE COURT: There was a small piece of 
opium on the-- 

MR. BOHRER: We disagreed on how big the 
piece wa. I couldn't even describe it, but abou’ 
that large, a fairly large piece of opium. 

THE COURT: What do you mean by about that 
large? 


MR. BOHRER: Let's say a half inch in 


et a elm 


te tn A te 


lla 


diameter. 

THE COURT: I witl hear what you have to 
way, I see, 

MR. BOHRER: So the thrust of this part of 
the motion, your Honor, on that Thursday, we are 
talking ebout the first day Ir. Fife was on the 
witness stand, he ingested some opium unbeknownst 
to the defendant and counsel and unbeknownst to 
Mr. Kremer. 

When we did see him take opium on the 
following Monday we approached the bench and your 
Honor informed us you had seen Mr. Fife taking 
the opium on the previous Thursday and in fact 
it was your impressicn some of the jurors had 
seen Mr. Fife taking the opium also. 

In spite of that your Honor did not inform 
any of the parties and did not make any statement 
to the jury at that time, and it was only until 
three or four days later, the Monday we saw Mr. 
Pife taking the opium, when this came to light. 

The thrust of this is as follows: Improper 
communication, private communication between 
jurors and third parties, and jurors and a judge, 


and jurors and a witness-- 


[2a 
THE COURT: Was there an improper 


communication between the jury and the j. ge? 


(No response, ) 


THE COURT: Was there an improper communi- 
cation between the jury and the judge? 

(No response.) 

THE COURT: I am asking you a question. 

MR. PCHRER: I am eaying we are cailing 
for a hearing to see-- 

THE COURT: I am asking you a question and 
I want an answer. 

Was there an improper communication between 
a juror and a judge? 

MR. BOHRER: I am seying tha* any jurors, 
ycur Honor, who saw your Honor see Mr. Fife take 
the opium-- 

THE COURT: They can't say what I see. 
Either they are looking at me or looking at hin. 

MR. BOHRER: At side bar you said you saw 
some of the jurors see Mr. Fife taking the opium. 

THE COURT: I said they may have seen hin, 
they may have seen him. He is right there next 
to them. It doesn't necessarily mean I saw hin. 


I said he was right there in front. 
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MR. BOHRER: Your Honor said or represented 


to us they mav have seen. 

THE COURT: Definitely. 

MR. BOHRER: And they may have seen your 
Honor look at Mr. Fife and-- 

THE COURT: I can only look at one thing. 

MR. BOHRER: Both are in the line of eight, 
your Honor. 

If the jurors were aware of the fact that 
your Honor saw Mr. Fife tak2 the opium and did 
nothing about it, did not tell counsel and did not 
tell the jury or make some kind of admonitory 
instruction-- 

THE COURT: They couldn't be aware of this. 

MR. BOHRER: We are celling for a hearing 
to determine that, your Honor. 

if COURT: For a hearing of the witness 
or the jurors? 

MR. BOHRER: For a hearing as to whether 
or not the jurors were aware that your Honor 
observed Mr. Fife taking the opium. 

If that's the case, and you made no 
statement to either counsel or the jury implicit): 


those jurors who saw this event might see or thin 


l4a. 


that your Honor was condoning the witness' demenon 
and the witness' actions. 

THE COURT: I had nothing to do with it. 
I didn't bring him here. He was a witness for 
the Government. And I dicn't condone that ju st 
like I didn't condone any other thing that came 
out in this trial. I didn't condone it. 

MR. BOHRER: I understand. 

The jury may have the impression that this 
kind of thing ir being condoned. 

THE COULs: Did you argue this to the jury 
in your closing statements? 

MR. BOHRER: We certainly did. 

THE COURT: Both of you did. 

MR. BOHRER: We certainly did. 

THE COURT: And the jury mows all about it. 

MR. BOHRER: And the jury elso knows--I am 


not saying they know. We are asking for a hearin 


to determine whether or not they were aware that 


your Honor had seen this event and had not inform: 
counsel and not informed the jurors. 
THE COURT: Didn't I instruct the jury in 


my charge that they were not to take any impressi« 
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from the Court whatsoever? 


MR. BOMNRER: You my well have. 


THE COURT: Do you want me to read it to yo 


MR. BOHRER: I am sure you did, your Honor. 

THE COURT: I know I did. 

MR. BOHRER: I am sure you did. But this 
was well after the events took place and the 
impressions may have settled in their mind. A 
communication with the jury unbeknownst to defens< 
counsel or the defendants is deemed to be pre- 
sumptively prejudicial, your Honor. 

THE COURT: You tell me in what way I 
communicated to the jury. 

MR. BOHRER: I am not saying it was a 
direct communication. 

THE COURT: Tell me. Put it om the record. 

MR. BOHRER: I am putting it on the record. 

It may have been, it may have been an 
implicit communication. Here is a juror sitting 
in the witness stand. 

THE COURT: And didn't I instruct them thet 
they were to disregard anything that I may have 
done? 


MR. BOHRER: The instructions of that nature 


loa. 


reach a point beyond which sometimes they have no 
effect, your Honor. 

THE COURT: Is that what you say the cane 
is here? 

MR, BORER: I am soying if I were a juror-- 
a hypothetical case--if I were a juror who saw 
Mr. Fife take the opium and noticed that you saw 
Mr. Fife take the opium and yet your Honor did 
not advise the defendants, did not advise anyone 
w.ti1l1 four days later when you finally saw him 
do it, I might think, I might think--and this has 
no reflection on your Honor, this has a reflectio 
on what the juror sitting in the box may think-- 
that this behavior, that this behavior was being 
condoned, was being overlooked to a certain extent 
and that the Court may have been approving in an 


implicit way, in a very subtle way. Of course, 


your Honor was very £812 or ~ 


THE COURT: It happened so fast I don't 


think there was any opportunity for anybody to 
say anything. Are you aware of that? He just 
grabbed it and put it in his mouth and that was 
-it,-t ne. ves 
MR, BOHRER: But your Honor was 4ware of 


it, as you told us, on Monday. 


s 
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THE COURT: Yes. It happened so fast. What 


chance did I have to say anything? It was over. 


MR. BOHRER: We submit it was over, but your 


Honor may have said-- 

THE COURT: I left it for you and Mr. 
Heinemann to tell them and you cid an excellent 
job. 

MR, BOHRER: Thank you, your Honor. 

THE COURT: You went all through it. You 
did an excellent job. 

MR, BOHKER: Mr. Heinemann and I submit the 
moment is lost in spite of the fact that-~--and I 
thank your Honor for the compliment that we may 
have done an excellent job-- 

THE COURT: You did a very excellent job 
all through the trial, and the record speaks for 
itself. 

MR. BOHRER: Thank you. 

And the moment was lost, your Honor; the 
moment for an instruction to the jury, the moment 
for the Court to bring its influence to bear 
is the moment the opium was taken on Thursday. 

And absent any such statement by *.e Court, 


we are saying that was an implicit com saication-- 


I$? 


not that it was, it may have been. And a hearinc 
was required to cctermine whether or not any of 
the jurors saw this event in the first place, 

and whether any of the jurors saw that your Honor 
Saw this in the second place, and what was the 
effect of this if the jury was sitting there end 


was aware your Honor was a witness to the event 


and yet didn't say anything. They may hyve the 


impression that this is all right, maybe this is 
what goes on in criminal trials all the time. 

The implication was, and the defendants hac 
no chance--Mr. Fife was a friend of the defendant:. 
Mr. Fife was an alleged confederate of the 
defendants. The spillover effect of this 
pitiable person sitting on a witness stand eating 
opium, the very opium they are charged with 
Smuggling into the country, the prejudice inherent 
in that I think is obvious. And the case law is 
to the effect that any communication, whether 
direct or indirect--and it certainly wasn't 
direct in this case, I am arguing this communi- 
cation was indirect-- 

THE COURT: This is the approach you heve 


taken all through the t:.al and I can't agree with 
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21 


a 
you that I made any conmunication to that jury. 


All I did was sit there. That's all I did. And 
I have--I totally disagree with you that there 
was any communication by the Court in that instance. 
I totally disagree. 

MR. BOHRER: Again, your Honor, I hope you 
don't misunderstand that you communicated in any 
bodily language. 

THE COURT: I understand fully, I understan 
fully. Go right ahead. 

MR. BOHRER: That is the thrust and the basi 
of the motion, your Honor. We are asking for a 
hearing at vhich the Covernment would have the 
burden of proof and there are Second Circuit cases 
to this regard--the Government has the burden of 
proof in establishing that any prejudice arising 
from this incident, from this communication was 
harmless to the defendant. They bear this burden 
ani we ask for a hearing to determine that issue. 

THE COURT: All right. 

I will hear Mr. Kramer. 

MR. KRAMER: Thank you, your Honor. 

Not cited in any of the papers that the 


defendant put forward is Rule 601 of the Federal 
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The Court charged the jury that they could 


consider the fact that Fife “consumed a small amount 


of opium during the time he testified before you". 

(Tr. 648) (Emphasis added) Of course, it is entirely 
unclear how severe a dosage comes from a piece of raw 
opium of any size. It is for this reason that a lay 
opinion, even the trial judge's opinion, is insufficient 
to insure that the drug has not affected the witness’ 
mind. This factor, combined with the interjections 

by the trial judge which interrupted and undermined 
counsel's argumant and cross-examination, require a 


reversal of the convictions below. 


CCNCLUS ION 


FOR THE FOREGOING RFASONS, THE CONVICTIONS 
SHOULD BE REVERSED AND THE APPELLANTS GRANTED A NEW 
TRIAL. 
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UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCULT Index i ; 
nde ivo 76 ) 7 Q 


UNITED STATES OF AMERI A, 
Plaintiff 
ani AFFIDAVIT OF SERVICE 
against 
BY MAIL 
ROBERT L. AN MEERBEKE and 
DONALD M. JONES, 


STATE OF NEW YORK, COUNTY OF wew yorK 


I 
The undersigned being duly sworn deposes and says 
Jeponer is not (tothe acti is erlaéy rs * and de iT —=— FT 1274} - 
De ponent not a party to thea iS OV i8 yea Of age and resides ; 69 d 7th : treet, 


Flushing, N.Y. L13¢ 


That on the Sixth day of December 19 Fé deponent served the annexed 
JOINT REPLY BRIE! 
°” Douglas J. Kramer, Assistant United States Attorney 
ittorney(s)for United States of America 
in this action at 225 Cadman Plaza East, Brooklyn, N.Y. 11201 
the address desig nated by said attorney(s) for that purpose by depositing a true copy of same enc! 
!n a postpaid properly addressed w rapper, in a post othce — official depository under the exclusive care 


and custody of the United States post ofhce department within the State of New York 


Sworn to before me J y 
; aoe 
this %, day of pn a 19 ? ¢ of Ahk 4 VA FA-€ tds 4 


/ The name signed mug) be priited beneath 


Judith Geréwitz 


